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Whether the defendant in a paternity proceeding waives his right 
under Title 11-957, D.C. Code, 1951, to exclude a newspaper reporter 
and other members of the public from the court room dnless he exercises 
it at the commencement of the trial, even though such persons are not in 
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the court room and do not enter until just before appellant is to testify, 
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at which time appellant moves their exclusion? 
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UNITED STATES COURT OF APPEALS 

| 

For The District Of Columbia Circuit ! 


No. 13,383 


RONALD D. HASSLER, 

Appellant 

v. 

i 

i 

THE DISTRICT OF COLUMBIA, 

j 

Appellee 


APPEAL FROM THE MUNICIPAL COURT OF APPEjALS 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 

i 

i 

_ 

i 

i 
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JURISDICTIONAL STATEMENT 

j 

This is an appeal from the Municipal Court of Appeals. This Court 
has jurisdiction per Title 11-773, D. C. Code, 1951. j 

j 

STATEMENT OF CASE 

j 

On May 24, 1956, the Municipal Court of Appeals handed down a de- 

i 

cision (App. 9) affirming a jury verdict and judgment in the Juvenile 
Court finding appellant to be the father of an illegitimate child. Appel¬ 
lant had appealed from the Juvenile Court judgment ori the ground, among 
others, that the trial court had refused to grant appellant’s motion to ex¬ 
clude a newspaper reporter, Eve Edstrom, of the Washington Post, from 
the Court room pursuant to Title 11-957, D.C. Code,! 1951. (App. 1-3) 
The Court ruled that appellant had waived his right under Title 11-957 by 
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not exercising it at the commencement of the trial, regardless of the fact 
that the need had not arisen because no newspaper people were present. 
The Juvenile Court ordinarily excludes everyone but newspaper person¬ 
nel as a matter of policy. Appellant contends his right to exclude every¬ 
one including newspaper reporters is absolute under Title 11-957, and 
that he can exercise that right at any point in the trial when in his opin¬ 
ion the need arises, when, as, and if he wishes, without infringement or 
modification of the right by the trial court. 

STATUTE INVOLVED 

Title 11-957, D.C. Code 1951, provides in pertinent part: 

"Upon trial of proceedings under sections 11-951 to 
11-967 of this chapter, the Court may exclude the 
general public, and shall do so at the request of 
either party. ” 

SUMMARY OF ARGUMENT 

Under Title 11-957 D.C. Code, 1951, appellant, as defendant in a 
paternity proceeding, had an absolute right to have the general public, 
including a newspaper reporter, excluded from the court room on re¬ 
quest. Failure to exercise the right until a need therefor arose, i. e., 
until a newspaper reporter came into the room, was not a waiver, and 
the court below erred in so ruling, and appellant was seriously preju¬ 
diced thereby. 



I 


ARGUMENT 

I 

I 

The Constitutional right to a public trial in criminal cases (Arndt. 

6, U.S. Const.) is primarily intended to protect the accused. Davis v. 

■ 

United States , 247 F. 394; Tilton v. State , 5 Ga. App. 59, 62 S.E. 651. 

A paternity proceeding is quasi-criminal in nature. Bragg v. D. C. , 

98 A. 2d 784. An accused can waive a constitutional ri^ht, but it must be 
done purposefully and not by implication. Wood v. Howard, 157 F. 2d 807. 
In Title 11-957, D.C. Code, 1951, Congress has given! the accused in a pa¬ 
ternity proceeding the right to waive public trial, if hejchooses so to do. 

i 

This right of waiver is an extremely important right. First, paternity 

proceedings are almost summary in nature. An unwec^ mother need 

merely accuse a man of being the father, Title 11-953, D.C. Code, 1951 , 

and her uncorroborated testimony on medical matters,! Monday v. United 

- - 

States , 76 A. 2d 68, on such questions as legitimacy, Peters v. D. C. , 

84 A. 2d 115, birth, Bragg v. D.C., 98 A. 2d 784, and her own inconsis- 
tent statements and admissions, Lee v. D. C., 117 A. 2d 922; Harrison 

I 

v. D. C. , 95 A. 2d 332; Adams v. D. C. , 125, 194 A. 2d 140, are suffi- 

i 

cient to convict. This is contrary to the requirement 0f corroboration in 

! 

other sex cases, Kelly v. United States , 90 U.S. App. D.C., 125, 194 
F. 2d 150, and the rule of this Court as to establishment of the corpus 
delicti by evidence and not just ’’grave suspicion. ” Scbtt v. United States , 
232 F. 2d 362. In short, the scales are weighted heavily in favor of the 
unwed mother, and many of the procedural safeguards! of other criminal 

j 

proceedings are absent. 

j 

Secondly, the tendency of the newspapers to overplay news of pa- 

i 

ternity proceedings, and the morbid curiosity of the pjiblic in such matters, 
make the right of privacy conferred by Title 11-957 niost important. (See 
discussion Kelly v. United States , 194 F. 2d 150, 153, on devastating re¬ 
sults of sex accusation.) 

9 i 

i 

I 

Title 11-957, like the 4th amendment to the Constitution, confers a 

| 

right of privacy on the accused. A paternity defendant is given the right 


of choice between public trial and right of privacy. Third parties cannot 
assert a right to be present at a trial, United Press Association v. Valente , 
123 N.E. 2d 777, and this includes the Washington Post and other news¬ 
papers. 

The right can only be asserted by the defendant, and it follows that 
his election to waive a public trial, United Press Association v. Valente , 
supra, 782, in the interest of his own privacy under Title 11-957 cannot 
be modified by the trial Court, (App. 4, 5), regardless of what agree¬ 
ment the trial judge may have with the newspapers. 

In the case at bar, a Washington Post reporter, who specializes in 
stories about the Juvenile Court, attempted to elicit information about ap¬ 
pellant from the prosecutor and appellant protested and moved that court 
personnel protect appellant’s privacy, (App. 4, 5),so the posture of the 
case was set just as soon as occasion arose. Later, when the Washington 
Post reporter came into the court room, just as appellant was about to 
start his testimony, appellant took immediate steps to invoke Title 11-957. 
(App. 1-3) Appellant felt he could not testify fully in his own defense if 
the public or newspapers were present, because he must name other per¬ 
sons, describe events which might implicate other persons, and reveal his 
own business activities wherein associates might suffer from adverse pub¬ 
licity. Also, he had witnesses he wished to call who would not appear at 
a public trial. Appellant’s proper defense depended in large measure on 
his right to exercise the right of privacy conferred by Title 11-957. He 
was seriously prejudiced when the trial court denied him the privacy Con¬ 
gress intended him to have. 

It is submitted that the Municipal Court of Appeals erred in holding 
appellant had waived his rights under Title 11-957. Waiver of a substantial 
right must be clear and unequivocal. Waiver of a right which goes to the 
heart of a defendant’s case in a criminal proceeding must be clear beyond 
a reasonable doubt. The record shows, in the case at bar, that appellant 
not only did not intend to waive his rights under Title 11-957, but asserted 
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them as soon as a newspaper reporter entered the court room. He could 

j 

not be expected to assert a right before it was infringed. 

I 

WHEREFORE, the premises considered, appellant submits that the 
trial court erred, and the decision of the Municipal Coijrt of Appeals is 
erroneous and should be reversed. 

CARL L. SHIPLEY 

982 National jPress Building 
Washington 4, D. C. 

Attorney for Appellant 

July 12, 1956. j 
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PROCEEDINGS 
* * * 


* 


1 121 MR. SHIPLEY: If the Court please, my first mqtion is that I move 

the Court to instruct the personnel not to discuss the proceedings here 
i with any newspaper people. j 

One of the Washington Post reporters was out he|re interviewing Mr. 

i 

Povich, — I am sure in perfect good faith—but my client doesn’t want to 
have his name involved in any secondhand or firsthand newspaper accounts, 
and we request the proceedings be kept — j 

THE COURT: On an agreement with the press, there will be no 
identifying information as to your client. 

MR. SHIPLEY: My motion goes further. I request the Court order 
that the personnel involved in the trial not discuss the jmatter with the news¬ 
paper people. I don’t think they have any right to discuss my client’s busi¬ 
ness with somebody in the newspaper business. 

THE COURT: The Court has standing instructions to that effect. 

122 MR. SHIPLEY: Then may I request that the Coiirt make known to 

the Washington Post that anything Mrs Eds from picked up from Mr. Povich 
is not to be used. j 

i 

MR. POVICH: She acquired nothing from me. 

- i 

MR. SHIPLEY: She was interviewing him very assiduously --my 
compliments to her, and she is a good reporter; but my client would rather 
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have her interview somebody else. 

THE COURT: All right. 

******* 

161 MR. SHIPLEY: If the Court please, I would like to move that any 

newspaper people be excluded from the courtroom, together with any 
witnesses or non-parties. 

THE COURT: There are no witnesses here or non-parties, except 
the members of the jury paneL 

MR. SHIPLEY: All but the members of the panel. 

THE COURT: There aren’t any of those people here, as far as I 
know. Will counsel step up here, please ? 

(Thereupon counsel approached the bench and the following 

proceedings were had out of the hearing of the jury:) 

MR. SHIPLEY: I feel the presence of newspaper people in this pro¬ 
ceeding is highly damaging and prejudicial to this defendant, to his busi¬ 
ness and his position, where he will be injured by any adverse publicity 
and where there is no useful purpose to be served by publicity, even though 
they don’t name the name, by identifying him circumstantially. 

' THE COURT: The agreement is that there be no identifying informa- 

r 

tion in the reporting. That is the basis on which this type of proceeding is 
covered by the press. I have no reason to believe they are going to violate 
? 162 that. They understand if they do they will be excluded from future 

hearings. 

I think there is much to be said, in the public interest, in having this 
type of proceeding covered. 

I might add I have mixed feelings on it, but I feel if it is going to be 
open as far as others are concerned to the press, and as far as other de- 
r fenaants are concerned, I see no basis on which they should be excluded 
from this particular proceeding and the same rules that are applicable in 
other cases — 

f MR. SHIPLEY: In many cases the Court has before it there is ad¬ 

mission of paternity, or so on. There is no strong reason why it shouldn’t 
be public information. 
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Where you get a businessman whose livelihood depends upon the 
good will of his customers and he finds himself in — 

i 

THE COURT: Again, I am strongly opposing the identification of 

j 

the man. I think so far as the type of proceeding here is concerned it is 

i 

generally conceded it is in the public interest that the proceedings be open. 
MR. SHIPLEY: I think the Court has within its discretion to exclude 

I 

the press, along with any other Court. 

j 

THE COURT: I think the Court has it within its discretion; yes, but 

163 again I don’t see that discretion should be exercised in this case and 
not in other cases. I don’t see why he is on any particularly different basis 
from the other defendants we have here. 

| 

MR. SHIPLEY: The point I have in mind is that l|e is engaged in an 

i 

individual business, upon which he depends for his livelihood. He is not 
a salaried employee. He is not a government employed or a member of 
the police force. We don’t have that type of person involved here. He must 
have the good will of his business. 

It is entirely possible for him to be connected up!or identified re- 

I 

gar dies s of how the newspapers strain and in what good faith they write 

i 

the stories. j 

i 

When you direct publicity to somebody and try to characterize that 
person as being in a certain business, you can’t help but hurt him. In all 
the stories I have read they do identify the people, all except the name. 

The geography and surrounding circumstances identify a man to a certain 

i 

extent. Therefore, in this case — I 

7 i 

THE COURT: All I would be disposed to do, if you feel this man 
is in a different category than anybody else and he could be identified, is 
to use particular care in not giving any identifying information. 

MR. SHIPLEY: If the Court will do that, -- j 

i 

164 THE COURT: AH right. 

i 

MR. SHIPLEY: — I still make the motion and ask — 

THE COURT: All right. 

i 

* * * * * ;* * 
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THE MUNICIPAL COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA 

No. 1787 

RONALD D. HASSLER, Appellant, 

v. 

DISTRICT OF COLUMBIA, Appellee. 

Appeal from The Juvenile Court of the 
District of Columbia. 

Argued April 23, 1956 Decided May 24, 1956 

******* 

Before Rover, Chief Judge, and Hood and Quinn, Associate Judges. 

ROVER, Chief Judge: Hassler was charged in the Juvenile Court 
with being the father of a child born out of wedlock; the complainant was 
the mother of the child, who had been married but divorced. 

After trial by a jury he was found to be the child’s father and, in 
accordance with the applicable statute (Code 11-958), a judgment was en¬ 
tered ordering him to pay for the support of the child as well as a medical 
bill incident to its birth. The defendant appeals from this judgment. 

Counsel for defendant assigns a number of errors; his first complaint 
is that the trial court erred in denying his motion to exclude the public and 
the press from the trial proceedings. 

Title 11-957 of our Code applies to this situation; the court may sua 
sponte exclude the general public, it must do so "at the request of either 
party. ” —^ It would, therefore, follow that if either the Corporation Counsel 
or the attorney for the defendant seasonably moves for such exclusion, the 
court has no discretion save to grant the request; but we hold that the de¬ 
mand must be made at the appropriate time; many important rights of both 
the government and the defendant may be waived by not insisting on them 
in due time; here the District had concluded its case, defense counsel had 

1/ Distinguish this section from Title 11-915 as amended, regarding pro¬ 
ceedings against minors giving the court discretion to" * * * admit such 
other persons as he deems to have a legitimate interest in the case or the 
work of the court. ” 
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made a number of motions, had made his opening statement to the jury and 
had called two witnesses to testify before he moved ’’that any newspaper 
people be excluded from the courtroom, together with any witnesses or 
other parties. ” j 

i 

We rule that this request came too late; we feel that the orderly ad¬ 
ministration of justice requires that the pattern of a ca^e in this connec- 

i 

tion be fixed at the outset of the trial; such required prbcedure fully pro¬ 
tects the rights of the defendant and it appears to us th^t it is only fair to 

! 

the trial judge to know at the beginning of the trial the inanner in which 
the proceedings are to be conducted. 

Defendant also complains that the court erroneously denied his mo- 

i 

tion to exhibit the child to the jury to show lack of resemblance to him. 

2 / _ 

The law in this District on this point is well settled. - j The child was 
only three and one-half months of age at the time of the trial and no prof¬ 
fer was made laying a foundation of striking or peculiar non-resemblance 

to the appellant and we rule that the court properly denied the motion on 

i 

the authority of the cases cited. 

Defendant complains that the court erroneously denied certain in- 

i 

structions to the jury submitted by him. It is settled law that it is not 

! 

error to refuse requested instructions, even though thby may be correct 

i 

statements of the law, if the subject matter has been properly covered by 

3 / 

the court’s charge. - We have carefully studied the charge given by the 

court and are of the opinion that it was fair, adequate knd properly stated 

4/ 

the law of this jurisdiction applicable to bastardy proceedings. - 


— 

2/ Thomas v. United States , 74 App. D. C. 167, 121 £. 2d 905; Fillipone 
v. United States , 55 App. D. C. 126, 2 F. 2d 928; Harfison v. District of 

Columbia, D. C. Mun. App., 95 A. 2d 332, 81 W. L. r| 389. 

| 

3/ Lippma n v. W illiams, 79 U. S. App. D. C. 334, 147 F. 2d 150; Thomas 
v. United States , supra ; Lewis v. Shiffers , D. C. Muq. App., 67 A. 2d 
269, 77 W. L. R. 1054; Evans v. Capital Transit Co., |D. C. Mun. App., 

39 A. 2d 869, 72 W. L. R. 1196. 

4/ Peters v. District of Columbia, D. C. Mun. App., 84 A. 2d 115, 80 
W. L. R. 55. 
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Defendant avers that the most prejudicial error committed by the 
trial court is impossible to reproduce here without a tape recording; he 
infers that the trial judge by word, gesture and inflection of voice, con¬ 
veyed to the jury an attitude of hostility against the defendant; he states 
that throughout the trial defendant was confronted with the judge and pro¬ 
secutor both acting as advocates for the government; that the court’s in¬ 
structions to the jury were read in a manner highly prejudicial to the 
defendant; that those parts of the instructions helpful to the defendant 
were read in a rapid monotone, while those that might hurt him were 
carefully articulated and emphasized. 

The rule in this connection is set out in two cases in the United 

5/ 

States Court of Appeals. - In the Billeci case the Court, while holding 
that a trial judge ” * * * may not coerce or attempt to coerce, a jury by 
gesture any more than it may do so by words; that it may not translate by 
intonation a properly worded charge into an improperly understood one * * *” 
then stated " * * * that an appellate court cannot act upon representation 
made to it in briefs and upon argument; that if the trial judge conducts him¬ 
self erroneously to the detriment of the defendants it is incumbent upon 
counsel to record such action at the time. * * * In such a situation it 
is as much his duty to make that record as it is his duty to record his ob¬ 
jections to the charge as the Rules require, before the jury leaves the 
room." (Emphasis supplied,) The record is entirely silent insofar as 
any protest by counsel for the defendant is concerned; we surely have no 
right to assume that the court acted unfairly or improperly. 

In another assignment defendant claims it was error to deny his mo¬ 
tion for judgment of acquittal. At the trial defendant raised numerous 
grounds in support of this motion and all of these are urged again for our 
consideration here. In. the first instance, he contends that the prosecutrix 
was a married woman and as such she was incompetent to testify so as to 
bastardize a child born to her in wedlock. 


5/ Billeci v. United States, 87 U. S. App. D. C. 274, 184 F. 2d 394; Vinci 
v. United States, 81 U.S. App. D. C. 386, 159 F. 2d 777. 
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The information alleged that complainant was ’’unmarried” and at 
the trial she testified that she had been divorced from hqr husband and 

i 

that she was unmarried during the critical period in question. Defendant 

challenges the validity of her divorce although at the same time he denies 

| 

that the Juvenile Court has jurisdiction to pass upon that issue. We do not 

I 

reach the question suggested by this latter contention for, even if it be 

i 

assumed that complainant was married during the period when conception 

| 

was possible, she nevertheless would have been able toj maintain this 

I 

action for support of her child. 

i 

Our Code, Sec. 11-953, permits a married woman who has mothered 

a child out of wedlock and who was not living with nor cohabiting with her 

husband during the period of time in which the child could have been con- 

ceived to maintain an action for his support against the putative father. 

6 / 

In construing this statute, this court has twice held- that while the pre¬ 
sumption of legitimacy arises in such cases, it may be overcome by a 

i 

sufficient showing that the husband was either "entirely absent” or ’’absent 

7 / 

during the period of possible conception. In both cises we ruled that 

i 

the wife was competent to testify to the non-access of her husband during 
the critical period. Complainant here testified that sh6 had been separated 
from her husband since October 1952 and that she had not seen him since 
that time until sometime after the birth of her child. d)n cross-examination 
she testified that the defendant was the only person with whom she had en- 

i 

gaged in sexual relations since her separation fromheij* husband. Under 
the circumstances proof that the complainant’s divorce was invalid and 
that she was legally married at the time of conception would have done no 
more than create a variance between the trial proof and the allegation in 
the information; and, since defendant introduced no evidence which would 
justify even that conclusion, we must rule that his motion was properly 

j 

denied on the grounds assigned. 


6/ Murphy v. District of Columbia , D. C. Mun. App. ,j 85 A. 2d 805, 80 
W. L. R. 83; Peters v. District of Columbia , supra . 

7/ In the Peters case we also ruled it may be overcome by proof that the 
husband was impotent or only present under such circumstances as afford 
clear proof that there was no sexual intercourse. 
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As additional error In the denial of his motion defendant claims that 

the District failed to make out a prima facie case, there being "no evidence 

of a birth certificate, no evidence the child was alive at the time of trial, 

no evidence to indicate the child was not adopted at the time of trial," and 

"no medical evidence as to the time of conception" or "period of gestation. " 

In Bragg v. District of Columbia , D. C. Mun. App., 98 A. 2d 784, 81 

W. L.R. 1141, we held that testimony by the prosecutrix as to the birth of 

the child, although uncorroborated, was sufficient to establish the fact of 

its birth. We expressly ruled that evidence of the birth certificate was 

unnecessary. Whether the child was born alive or was stillborn, whether 

it was alive at the time of the trial or adopted, are generally considered 

matters of defense or in abatement of the action, not matters of proof for 

8 / 

the government, - and as a general rule where the statute provides for 
payment of "* * ♦ prenatal medical care and costs of the mother’s confine- 

97 

ment and expenses of childbirth * * *", such as ours, - it is usually 
held that death of the child or proof that it was stillborn does not abate the 
action since the defendant is not thereby relieved of his responsibility for 
such expenses. 

In answer to defendant’s contention that there was no medical testi¬ 
mony as to the time of conception or period of gestation, this court has 
also held in another bastardy ca.se, Monday v. United States , D. C. Mun. 
App,, 76 A, 2d 68, 78 W. L- R. 1382, that the complainant’s testimony as 
to when she was pregnant is competent in itself to establish the time of con¬ 
ception since she is simply reporting an actuality in view of the date of the 
child’s birth. Medical testimony as to such facts is unnecessary and failure 
of the District to offer such testimony in the present case cannot be heard 
as grounds for a judgment of acquittal. 

Defendant attempts to draw further support for his contention that the 
denial of his motion was error from the fact that complainant testified that 

8/ See, lOCoJ. S,, Bastards Sec. 47, p. 150; 7 Am. Jur., Bastards Sec. 
100, p. 691, and cases cited; Note, 7 A. L. R. 2d 1397 and cases cited. 

9/ Code, Sec. 11-958 (a). 
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she listed her divorced husband as the father of the child in the birth cer- 

i 

tificate and wore his wedding ring during her pregnane^. Her explanation 
at the trial was that she wished to conceal the illegitimacy of her baby. 

I 

Defendant claims her actions were sufficient to raise a !reasonable doubt 

I 

as to the defendant’s paternity as a matter of law. The rule in this juris¬ 
diction is that while the defendant is entitled to have th0 jury consider her 
actions in judging her credibility, the mother is not bound by her previous 

inconsistent statement on the birth certificate and she is free to explain 

10 / 

why she made the statement. — Whether her explanation is satisfactory 
is a question for the jury and this court cannot say that its decision is 
wrong—^ We feel the same rules must apply to the complainant’s wear- 

i 

ing her husband’s wedding ring during her pregnancy. | 

i 

In a final series of contentions defendant complains that it was error 

i 

for the trial court at the outset of the trial to take judicial notice of the 

_ ! 

fact that a full-time child born November 24, 1955, must have been con¬ 
ceived between January 27 and March 10, 1955. He cljaims it was a mat¬ 
ter of medical opinion of which judicial notice could not be taken. While 
this court has held that a court may take judicial notic^ of the fact that 

^ O / 

the normal period of gestation is about 280 days or nipe calendar months, — 

i 

we doubt that the court should have fixed the exact limits within which con- 

I 

ception must have occured. Although courts recognize that the period of 

human gestation is subject to variation, no case has been found where it 

has been attempted to fix them with such certainty, at least in the absence 

13/ 

of medical testimony. — But, we fail to see how defendant was prejudiced. 
By narrowing to precise limits the period in which the child must have been 


10 / Lee v. District of Columbia, D. C. Mun. App., ljl7A.2d 922, 84 
W. L. R. 410; Harrison v. District of Columbia, supra. 


11 / Adams v. District of Columbia , D. C. Mun. AppJ, 109 A. 2d 140, 83 
W. L. R. Ill; Morgan v. District of Columbia, D. C. Mun. App., 104 A. 2d 
604, 82 W. L. R. 684; Harrison v. District of Columbia, supra. 


i 

12/ Monday v. United States, supra; Fuller v. United States, D. C. Mun. 


App., 65 A. 2d 589, 77 W. L. R. 699. 

13/ Silke v. Silke, 325 Mass. 487, 91 N.E. 2d 200; In Re Niles’ Will, 99 
N.Y.S. 2d 238. 
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conceived, the jury was precluded from finding conception at a time beyond 
those limits, a fact they would have been free to find but for the court’s 
statement. In any event defendant failed to protest the statement and al¬ 
lowed the trial to proceed to the examination of the complainant without 

14/ 

objection. By so doing he lost his right to be heard on the issue. — 

In two similar contentions defendant contends that it was error for 
the court to refuse to take judicial notice of the fact that it was highly proba¬ 
ble that conception occurred on February 17, 1955, and equally improbable 
that it could occur within ten days from the commencement of complainant’s 
menstrual period. As we have just said, while courts acknowledge that the 

normal period of human gestation is 280 days, they are also aware that 

15 / 

variations are possible, if not in fact more probable. — In the absence 
of medical testimony therefore, it was not error for the court to refuse to 
honor defendant’s request that February 17, 1955, be judicially noticed as 
the most probable date of conception. 

Nor, for similar reasons, was it error to deny his request that ju¬ 
dicial notice be taken of the high improbability of conception within ten 
days of complainant’s menstrual period. As was said in Harris v. State, 

28 Ala. A. 23, 177 So. 311, in answer to a like request, ’’Many volumes 
have been written by scientists discussing this miracle of nature, and 
some of them do advance the theory of a period during which conception is 
less likely, but there is nowhere such common knowledge as would war¬ 
rant this court in knowing there was, or is, such a period. ” Where, as 
here, the evidence discloses that during the period of possible conception, 
the woman had intercourse with only one man and one of these occasions was 
almost exactly nine months from the date of her baby it excluded the idea of 
paternity by another than the man with whom she had such intercourse or 
that conception at such time is improbable. 

14/ Donovan v. Brown , 75 U.S. App. D. C. 93, 124 F. 2d 295; ABCD Corp. 
v. Henry , D. C. Mun. App., 109 A2d 133, 83 W. L. R. 191. 

15 / See interesting discussion of this subject matter in Commonwealth v. 
Watts, 179 Pa. Super. 398, 116 A. 2d 844. 
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Finally, defendant contends it was error for the trial judge to refuse 
to permit a dentist to testify to the very fact of which the court refused to 
take judicial notice, namely, that conception within ten clays of menstrua¬ 
tion was highly improbable. The rule that the qualifications of a witness 

i 

to express an opinion on a particular subject is for the trial judge in his 

16/ 

discretion to determine is well settled, — and, while We are aware that a 

physician is not necessarily incompetent to testify as aii expert merely 

I 17/ 

because he is not a specialist in the particular field of vfhich he speaks, — 

I 

we cannot say it was an abuse of discretion in this case ‘for the trial judge 
to refuse to allow a dentist to testify as to matters of gsjnecology. 

We have studied the record in connection with other errors assigned 
and find no error. 

Affirmed, i 

i 


I 


j 


16 / Sher v. De Haven, 91 U. S. App. D. C. 257, 199 tf. 2d 777, cert denied, 
345 U.S. 936; Pollard v. Hawfield, 83 U.S. App. D. C* 374, 170~F. 2d 170, 
cert, denied , 336 U.S. 909, rehearing denied, 336 U.i>. 929; Davis v. 
District of Columbia, D. C. Mun. App., 59 A. 2d 208, j 76 W. L. R. 540. 

17/ Sher v. De Haven, supra. j 
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APPELLEES STATEMENT OF QUESTIONS PRESENTED 

In a proceeding to determine the paternity of a child born out of 
wedlock, counsel for defendant (appellant), after the close of the 
government’s case, made a number of motions, made his opening 
statement to the jury, called two witnesses and, upon the completion 
of their testimony and immediately before defendant (appellant) took 
the witness stand, moved that ’’any newspaper people be excluded from 
the courtroom, together with any witnesses or non-parties.” 

In the opinion of the appellee, the questions presented are: 

1. Whether the trial court committed reversible error when it 
denied the motion then made to exclude such persons from the court¬ 
room, a member of the press having been present during testimony 
on behalf of the government by the complainting witness? 

2. Was it not proper for the trial court to rule, as it did, that 
the defendant (appellant), by not making his request earlier, had 
waived any right that he had to the exclusion of such persons from the 


courtroom? 


i 
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IN THE 

UNITED STATES COURT OF APPEALS FOR THE 
DISTRICT OF COLUMBIA 
CIRCUIT 

i 

No. 13,383 


RONALD Do HASSLER, Appellant, 


DISTRICT OF COLUMBIA, Appelleej 


COUNTER-STATEMENT OF THE CASE 

---i— 

j 

A Juvenile Court jury found appellant to be the father of a child born 

out of wedlock and judgment was entered requiring appellant to support the 

I 

child (R. 258). 

i 

j 

On appeal to the Municipal Court of Appeals, appellant assigned many 

i 

! 

errors, one of which was that the trial court committed Reversible error 
when it denied his request that ’’any newspaper people be excluded from the 

i 

courtroom, together with any witnesses or non-parties. ’j (R. 3) 

i 

In affirming the judgment of the trial court, the Municipal Court of 

! 

I 

i 

Appeals first noted that, under Title 11-957, D C. Code, 1951 Edition, the 

i 

i 

i 

trial court may sua sponte exclude the general public frojm the courtroom 
and tha t it must do so ”at the request of either party. ” ! The court ob- 

i 

served, however, that the demand of any party for the exclusion of the 


2 


general public must be seasonably made since such right may be waived 
by failing to assert it at the appropriate time. The court then pointed 
out that the appellant delayed until after the government had closed its case, 
and defense counsel had made a number of motions, had made his opening 
statement to the jury and had called two witnesses to testify for the defense 
before requesting that T, any newspaper people be excluded from the court¬ 
room, together with any witnesses or non-parties.” The court concluded 
by saying: 

,r We rule that this request came too late; we feel 
that the orderly administration of justice requires that 
the pattern of a case in this connection be fixed at the 
outset of the trial; such required procedure fully pro¬ 
tects the rights of the defendant and it appears to us 
that it is only fair to the trial judge to know at the be¬ 
ginning of the trial the manner in which the proceedings 
are to be conducted.” (App’nt. 4, 5). * 

The record does not support the statement in the appellant’s state¬ 
ment of the case that the ruling of the court below was made ’’regardless 
of the fact that the need had not arisen because no newspaper people were 
present. ” 


For convenience Appellant’s Appendix will be designated as 
(App’nt.) 
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i 


i 


! 

i 

j 


STATUTES INVOLVED 

, , i 

i 

Public Law 917, 81st Congress, 2d Session, approved January 11, 
1951, 64 Stat. 1240 (Title 11, Chapter 9, D. C. Code, 1^51 Edition, 
Supp. IV) -- An Act relating to children born out of wedlock. 

I 

I 

"Section 9. Exclusion of Public -- Upon trial of pro¬ 
ceedings under this Act, the court may exclude the 
general public, and shall do so at the request Of 
either party. 

i 

"Section 18. Construction of Statute. * * * -- Th}s 
Act shall be so interpreted as to effectuate the! 
protection and welfare of the child involved in kny 
proceedings hereunder, * * 


SUMMARY OF THE ARGUMENT j 
Appellant waived any right which he had to the!exclusion of the 

i 

general public from the courtroom by failing to assert siich right until 

the government had closed its case and his counsel had blade several 

I 

motions, had made his opening statement tc the jury, and had put on the 

| 

testimony of two witnesses. In any event, if the trial court erred in de¬ 
nying the request for exclusion, the error was harmless; since there is no 

i 

showing in the record that such exclusion affected the substantial rights 

i 

of appellant. 


i 

i 

i 

i 
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ARGUMENT 

I 

Appellant waived any right to the exclusion 
of the general public from the courtroom by 
failing to assert such right at the appropriate 
time . 

Appellant’s only contention is this Court is that the trial court 

committed reversible error when it denied him the right, conferred by 

Section 11-957, D. C. Code, 1951 Edition, Supp. IV, to the exclusion of 

the general public from the courtroom at the trial. 

The facts respecting the action of the trial court are undisputed in 

the record. After the close of the government’s case, appellant’s 

2 

counsel made a number of motions (App’ee. 3-5), made his opening 
statement to the jury (App'ee. 4), called two witnesses (App’ee. 4, 5), 
and, upon the completion of their testimony and immediately before 
appellant took the witness stand, moved the court that ’’any newspaper 
people be excluded from the courtroom, together with any witnesses or 
non-parties.” (App’ee. 5). 

Under Section 11-957, supra , the trial court is required to ex¬ 
clude the general public from the courtroom at the request of ’’either 

2 

For convenience Appellee’s Appendix will be designated 
(App’ee.) 






I 

I 


i 

i 

i 

I 

i 

party” in a paternity proceeding. Although appellant unquestionably had, 

l 

under this section, the right to the exclusion of the public, such right, like 

so many of the procedural rights conferred by Article III, Section 2, of tne 

| 

Constitution of the United States and the Sixth Amendment thereto, is in the 
nature of a special privilege which may be waived 

There is much authority for the proposition that a 'constitutional or 

i 

i 

statutory right may be waived in criminal, as well as in!civil cases, by 

I 

! 

neglecting to timely assert such right before the court having jurisdiction 
to grant it. Yakus v. United States , 321 U. S. 414, 444-445. It has been so 
held with respect to many basic rights such as the rightjto trial by jury 

I 

( Adams v. United States ex rel. McCann, 317 U. S. 269, 87 L. Ed. 268; 

j 

Patton v. United States, 281 U. S. 276, 74 L. Ed. 854};| the right to a 
■ ■ — 

i 

speedy trial (Worthington v. United States (7th Cir.), 1 If. 2d 154, cert. 

- - j 

i 

den. 266 U. S. 626, 69 L. Ed. 475); the right to be confronted with wit¬ 
nesses (Grove v. United States (4th Cir.), 3 F. 2d 965,j cert den. 268 U. S. 

| 

691, 69 L. Ed. 1159); the right to have the assistance o^ counsel (Adams 

i ■ '■ 

i 

i 

v. United States ex rel. McCann , supra) ; and the right to a public trial 
( United States v. Sorrentino, 175 F. 2d 721, 723). j 

i 

As the court said in Patton v„ United States, supiia, to deny the 

i 

right of waiver of such constitutional or statutory righti would be 

| 

I 

I 

i 

i 
I 

i 


tf * * * 



to convert a privilege into an imperative requirement” sometimes to the 
detriment of the accused. 

Appellant says, however, that the failure to assert his right to the 
exclusion of the public at the commencement of the trial cannot be con¬ 
sidered a waiver of such right, since no member of the public was present 
and that immediately upon the entrance of a newspaper reporter he re¬ 
quested that she be excluded. Appellant's statement that he made his 
motion to exclude immediately upon the entrance of a newspaper reporter 
is without support in the record. But more than this, the very news¬ 
paper reporter (Eve Edstrom, Staff Reporter, The Washington Post- 
Times Herald) whose presence was complained of by appellant's counsel, 
quoted in detail from the testimony of the complaining witness on cross- 
examination in a newspaper article published on the day following the 
trial. ^ 

The significance of this is that, unless such persons were present, 
there would have been no occasion to mention them in the motion which, 
according to appellant, was made as soon as the reporter entered the 
courtroom. Appellant, perhaps, for obvious reasons, does not account 

3 

Washington Post-Times Herald, Tuesday, February 14, 1956, 
p. 3 (See R 61, 65-66, 77, 88). 
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for the presence of any witness or non-party in the courtroom, but would 

| 

have this Court speculate as to whether any such person entered the court- 

i 

i 

room with the reporter or w a s there at the time of her arrival. It is, 

therefore, sufficient to say that all that appears from the Record in this 

1 

connection is the unsupported contention in appellant’s bri^f, made for the 

i 

i 

first time in this Court, that he ’’took immediate steps to invoke Section 11- 

i 

i 

957”, supra, as soon as the reporter entered the courtroorji. 

! 

It is true that the trial court replied to the request fpr exclusion that 

l 

no such persons were present (App'ee. 5), but the implication from the 

words employed by appellant in his motion (App’ee. 5) is t^iat such persons 

1 

had been present or that he believed that they were then present since it 

I 

is not contended that the motion was made as soon as ”any Witnesses or non- 

i 

parties” entered the courtroom. 

i 

The record shows that as early as the close of the government’s case 
there was a colloquy between counsel for appellant and th^ court which in- 

I 

dicates that appellant was not at that time unaware of the presence of a 
member of the press (App’ee. 5, 6). It was after this colloquy that appellant’s 
counsel made a number of motions, made his opening statement to the jury, 

i 

and called two witnesses to testify --all before requesting the exclusion oi 

i 

i 

”anv newspaper people, together with ar. 3 r witnesses or nop ‘ pcu cxv s” (App’ee. 5). 
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Perhaps there could be no clearer instance of waiver of a statutory right 
unaffected with the public interest than that disclosed by this record. 

Unquestionably, therefore, and as was held by the court below, the 
denial of the motion for exclusion was consistent with the orderly adminis¬ 
tration of justice (App’nt. 5). 


II 

The record fails to disclose that appellant 
was prejudiced by the denial of the motion 
to exclude. The error, if any, was there¬ 
fore harmleslT 

Appellant contends next that he was seriously prejudiced and handi¬ 
capped in the conduct of his defense by the action of the trial court in re¬ 
fusing to exclude the public. In support of this contention, appellant says 
that he could not testify fully in his own defense without naming other persons, 
disclosing events which might implicate other persons and revealing his own 
business activities where his associates might suffer from adverse publicity. 
Appellant says also that he had witnesses he wished to call who would not 
appear and testify at a public trial and that his defense depended primarily 
on the exercise of his "right of privacy" conferred by Section 11-957, D. C. 
Code, 1951 Edition, Supp. IV, supra. 




I 

i 
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i 

i 

A short answer to these contentions is that in no respect are they 
sustained by the record. It is undisputed that appellant Announced at the 

I 

| 

time of his request for exclusion that the presence of the press was highly 

l 

damaging and prejudicial to himself, his business and his position 

I 

(App’ee. 6). Nowhere in the record, however, does it appear that 

! 

appellant made any representation to the court that unless the press was 

! 

excluded he would be required to restrict his testimony, lest he implicate 

| 

others. Moreover, the record does not disclose any offer of proof by the 

l 

appellant of facts which, if elicited from any witness, woiild probably ha v e 

I 

influenced the jury to return a different verdict. 


Further, if appellant had witnesses other than thosej whose names 


were mentioned at the commencement of the trial (App’ee.j 1-2), with 

i 

i 

knowledge of pertinent facts, but who would not appear at la public trial, 
that fact was not brought to the attention of the trial court[ Under the 

i 

i 

circumstances, there is nothing upon which this Court can bese a determi¬ 


nation that appellant was prejudiced by the denial of his motion to exclude 


the public. 


Appellant says, however, that he had an absolute right of privacy 

i 

I 

conferred by Section 11-957, supra, and that, because of |its denial. 

i 

i 

prejudice must be presumed. In other words, appellant would have this 

i 

i 
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Court hold in effect that the primary purpose of Section 11-957, supra, is 
to provide defendants in paternity proceedings with a convenient shield from 
the bright light of publicity. The interpretation of the Act "Relating to 
children born out of wedlock" (January 11, 1951, 64 Stat. 1241, Ch. 1225), 
of which Section 11-957, supra , is a part, is prescribed by Section 11-966, 
D. C. Code, 1951 Edition, Supp. IV, which clearly expresses the intention 
of the Congress respecting the ultimate purpose of the Act. It is there 
provided that the Act "shall be so interpreted as to effectuate the protection 
and welfare of the child involved in any proceedings * * *" thereunder. 

While the appellee makes no contention that "the protection and well: are 
of the child" involved was effectuated by the denial of appellant’s motion, 
appellee does represent to the Court that such right as the appellant had 
to the exclusion of the public should, in view of Section 11-966, supra, be 
controlled by considerations respecting the child whose paternity was the 
subject of controversy and who was neither prosecutor nor defendant. 

Here, significantly enough, there is no pretense by the appellant that in 
requesting the exclusion of the public he was actuated by any concern for 
the child involved. 
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were issues of fact with which this Court may not be concerned. Nolan 

. 

v. Werth, 79 U. S. App. D. C. 33, 142 F. 2d 9,10. 


CONCLUSION 

i 

i 

In view of all that has been said, appellee respectfully submits that 

I 

appellant clearly waived any right which he had to the exclusion of the 

i 

I 

public and that, even if the trial court erred in denying th£ motion to ex- 

I 

elude, the error was harmless. The judgment of the Municipal Court 

i 

| 

of Appeals should, therefore, be affirmed. 


VERNON E. WEST, 
Corporation Counsel, D. j C. 


CHESTER H. GRAY, 

Principal Assistant Corporation 
Counsel, D. C. 

j 

MILTON D. KORMAN, j 
Assistant Corporation Counsel, D C. 


HUBERT Bo PAIR, 

Assistant Corporation Counsel, D. C 

i 

i 

Attorneys for Appellee, j 
District Building, 

Washington 4, D. C. 
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23 


IN THE JUVENILE COURT FOR THE DISTRICT O^ COLUMBIA 

I 

I 

* * * 

PROCEEDINGS 

(A jury was called and sworn on their void dire.!) 

THE COURT: * * * The defendant has sumtnonsed Charles 

i 

Hill Bennett. 

I 

MR. SHIPLEY. Yes, your Honor. 

i 

i 

THE COURT: I understand he is the one ^ho could not be 

I 

i 

located. 

i 

i 

MR. SHIPLEY. He has not been located as of this time. 

! 

THE COURT: Do you have additional witnesses to identify, 

I 

j 

Mr. Shipley? 

j 

MR SHIPLEY: We have other witnesses icoming, your Honor, 

I 

but they are not in the courthouse at this time. ! 

THE COURT: Will you identify them by tt^eir names and 
addresses? 

i 

MR. SHIPLEY. There will be a Dr. John Murphy, who will 

I 

appear in behalf of the defendant, and Mr. Georfge E. George, who 

i 

is a lawyer here in town, and Mr. John Resnicli, who is a govern¬ 


ment employee with the Weather Bureau. 


2 


* * * 

31 MARIE A. BENNETT 

was called as a witness in her own behalf and, being first duly 

32 sworn, was examined and testified as follows: 

* * * 

By Mr, Povich. 

* * * 

99 MARY ELSIE FOX 

was called as a witness by and on behalf of the complainant, and, 

being first duly sworn, was examined and testified as follows. 

* * * 

By Mr. Povich: 

★ * * 

114 DOROTHYE K. SERVAIS 

was called as a witness by and on behalf of the complainant and, 

being first duly sworn, was examined and testified as follows. 

* * * 

By Mr. Povich. 

* * * 

MR, POVICH. We rest. 

* * * 

i 


120 


3 


121 


i 

I 

i 


i 

i 

i 
i 

i 
i 

i 

j * 

I 

I 

MR. SHIPLEY. If the Court please, I do tiave some motions 
I wish to make. Mr. Povich has asked me to jmake them not in 
the presence of the jury. j 

* * ! * 

i 

j 

MR. SHIPLEY. If the Court please, my j^irst motion is that 

i 

i 

i 

I 

I move the Court to instruct the personnel not to discuss the pro- 

! 

ceedings here with any newspaper people. Orie of the Washington 
Post reporters was out here interviewing Mr. Povich, -- I am sure 
in perfect good faith -- but my client doesn’t want to have his name 

I 

i 

i 

involved in any secondhand or firsthand newspaper accounts, and 

| 

I 

we request the proceedings be kept -- 

i 

j 

THE COURT: On an agreement with the press, there will be 

i 

i 

no identifying information as to your client. 

i 

i 

MR. SHIPLEY: My motion goes further.: I request the Court 
order that the personnel involved in the trial npt discuss the matter 

j 

with the newspaper people. I don’t think theyj have any right to 

i 

discuss my client’s business with somebody injthe newspaper business. 

| 

THE COURT: The Court has standing instructions to that 


i 

I 

i 

i 


effect. 


4 


122 MR. SHIPLEY. Then may I request that the Court make known 

to the Washington Post that anything Miss Edson picked up from Mr. 
Povich is not to be used. 

MR POVICH. She acquired nothing from me. 

MR. SHIPLEY. She was interviewing him very assiduously 
-- my compliments to her, and she is a good reporter; but my client 
would rather have her interview somebody else. 

THE COURT. All right. 

* * * 

129 MR. SHIPLEY: Ladies and Gentlemen of the Jury: I askec. that 
my opportunity to make an opening statement to you be deferred 
until after you had heard the evidence of the government. That 

is the standard procedure in trials of this kind. The reason I did 

130 that is that I wanted you to hear what the complaining witness had 
to say. 

* * * 

137 MR. SHIPLEY: May we proceed, your Honor? 

Thereupon JOHN J. MURPHY, JR. 

was called as a witness by and on behalf of the defendant and, being 
first duly sworn, was examined and testified as follows. 

* * * 
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By Mr. Shipley. * j * 

i 

i 

i 

MR. SHIPLEY: If the Court please, I have one other witness, 
which will take a few minutes only. There is a reputation witness, 

i 

a lawyer, out here. I hate to tie him up any further. 

I 

THE COURT: All right. Call him if ypu will. 


Thereupon 


GEORGE E. GEORGE 


was called as a witness by and on behalf of thej defendant and, being 

i 

i 

first duly sworn, was examined and testified as follows. 


By Mr. Shipley: 


159 


MR, SHIPLEY. No further questions, y<^ur Honor. 


160 


THE COURT. Do you have questions of fhis witness, Mr. 


Povich? 


MR. POVICH: No questions. 


MR C SHIPLEY. If the Court please, I would like to move that 

i 

i 

any newspaper people be excluded from the courtroom, together 


with any witnesses or non-parties. 


I 


6 


THE COURT. There are no witnesses here or non-parties, 
except the members of the jury panel. 

MR. SHIPLEY: All but the members of the panel. 

THE COURT: There arn T t any of those people here, as far 
as I know. 

★ * * 

MR. SHIPLEY: I feel the presence of newspaper people in 
this proceeding is highly damaging and prejudicial to this de¬ 
fendant, to his business and his position, where he will be injured 
by any adverse publicity and where there is no useful purpose to 
be served by publicity, even though they don’t name the name, by 
identifying him circumstantially. 

THE COURT: The agreement is that there be no identifying 
information in the reporting. That is the basis on which this type 
of proceeding is covered by the press, I have no reason to believe 
162 that they are going to violate that. They understand if they do they 
will be excluded from future hearings. I think there is much to be 
said, in the public interest, in having this type cf proceeding 
covered. I might add I have mixed feelings on it, but I feel if it is 
going to be open as far as others are concerned to the press, and as 
far as other defendants are concerned, I see no basis on which they 


should be excluded from this particular proceeding and the same 

i 

rules that are applicable in other cases -- 

MR C SHIPLEY: In many cases the Court has before it there 

I 

is admission of paternity, or so on. There is ho strong reason 
why it shouldn’t be public information. j 

* * I * 

THE COURT: Again, I am strongly opposing the identification 

i 

i 

of the man. I think so far as the type of proceeding here is con- 

i 

I 

cerned it is generally conceded it is in the publjlc interest that the 

| 

proceedings be open. 

i 

MR. SHIPLEY. I think the Court has within its discretion to 

exclude the press, along with any other Court. ! 

j 

THE COURT: I think the Court has it within its discretion; yes, 

i 

but again I don’t see that discretion should be exercised in this case 

i 

and not in other cases. I don’t see why he is <in any particular^ 

I 

i 

different basis from the other defendants we hdve here. 

i 

MR. SHIPLEY: The point I have in mind is that he is engaged 

i 

! 

in an individual business, upon which he depends for his livlihood. 

| 

* * | * 

i 

j 

THE COURT: All I would be disposed to do, if you feel this man 
is in a different category than anybody else and he could be identified 
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is to use particular care in not giving any identifying information. 
MR. SHIPLEY. If the Court will do that, — 

THE COURT. All right. 

164 MR. SHIPLEY. I still make the motion and ask — 

THE COURT. All right. 

168 * * * 

MR. SHIPLEY: Mr. Hassler, take the stand, please. 
Thereupon RONALD D 0 HASSLER 

was called as a witness in his own behalf and, being first duly 
sworn, was examined and testified as follows: 

* * * 

By Mr. Shipley. 

* * * 

197 MR. SHIPLEY. Yes. We are prepared to go ahead. That 

is our case. 

★ * * 

237 MR. SHIPLEY. If the Court please, I do have some qualified 

instructions. 

THE COURT. All right. Will you step up here with them, 

* * 


then, both of you? 
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MR. SHIPLEY: Yes. I did move to dismiss or for judgment 

i 

i 

of acquittal on the grounds of lack of jurisdiction. I want to renew 

i 

the motion, if the record isn’t clear on it. I will submit the written 

' i 

j 

motion here. I will get that. 

i 

THE COURT: I don’t know what it says. ! 

I 

MR. POVICH: I didn’t know that was tacked on the back of my 

| 

requested instructions. 

j 

MR. SHIPLEY: Here is the Court’s copy: 


THE COURT. I have already in substanc^ denied that by sayin 

i 

I don’t think the Court is called upon to make that decision. I quite 

| 

agree the Court is without jurisdiction to make that determination, 

j 

but I don’t think that determination is essential I to the determination 

| 

of the issue of paternity. 

i 

! 

MR. SHIPLEY: I request the Court instruct the clerk to file 

i 

these requested instructions and the written mdtion with the record. 


cr 

- o 


THE COURT: All right. j 

MR 0 SHIPLEY. Now, I would like to renew my motion for a 

i 

I 

judgment of acquittal on the grounds that the government hasn’t 

i 

i 

i 

made a prima facie case, that the evidence of the complaining 

i 

witness — 


10 


247 


THE COURT: Should that not be made before argument to the 
jury, if it is to be made ? 

MR. SHIPLEY. Well, I ask my motions be renewed and considered 
before the jury is instructed because -- 

THE COURT: I think that should have been made before argu¬ 
ment to the jury. 

MR. SHIPLEY. I will ask the Court to consider it, then, if I 
didn’t comply with the procedure, because it seems to me — 

THE COURT: I am not taking the issue or issues of fact from 
the jury. So, I deny the motions . [Emphasis supplied] 

All right. 


